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IX THE 


Court of appeals;, Bt^trict of Columfila 


No. 5594. 


Claka Ora Vaiuju.v, ApjM'Uauf, 


vs. 


Walter p]. Vaucjitx and P\\yk Stanford Vatjgiin, 

Appellees. 


BRIEF ON BEHALF OF APJT^B.LEES. 


STATEMENT OF THE CASE. 
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On Juno 9tli, 1931, appoliant, Clara Ora Vauglii^, 
filed suit for absolute divorce in the Supreme CouiH 
of the District of Columbia, E(iuity No. 52,975, iiaiij- 
in«’ appellees as defendants and alleg-ing, in sub¬ 
stance, that Walter E. Vaughn and api)ellant werp 
married October 10, 1919; thereafter api)ellee Waited* 
E. Vaughn, on July 19, 1920, by means of fraud, prd- 
cured an absolute divorce from appellant in Alal)amp, 
and on July 31, 1926, married appellee, Faye Stafi- 
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ford Vaui>liii, witli whom he tliereafler lived as hus¬ 
band and wife, and with whom adultery is elnn\i*‘ed 
‘'sinee March ‘27, 1931/’ (Kec. 1-4) 

Parai»-ra])h 9 of the hill allei»'es that on February 1, 
19*27, ai)i)eliant sued appellees, in F(piity No. 4(1,409, 
and thereafter, on May 27th, 1929, eaus(‘d said suit 
to be dismissed without pi’ejudice. (li(‘e. 2.) 

Parai>-ra])h' 10 of the bill (Kee. 3) alleg'es that on 
September 26, 1929, ai)pellant aji.-ain sued ap])ellees 
ui)on the i»round of adultery (Ecpiity Xo. 7)0,184), and 
that this sec^ond suit came on for hearini*’ and on 
March 27, 1931, an ordei* was entered dismissin<»- said 
suit on the i>’round of adultei*y committed by the a[)- 
})ellant, as char^'ed in the answtu* of aj)p(‘ll(‘e. Waitin' 
Fa. Vaui;-hn. 

Aj)pellees moved to dismiss the bill of complaint 
in H([uity Xo. 7)2,977), upon the i»-rounds (Rec. 6), (1) 
that the bill of comi)laint does not show the i)laintiff 
entitled to the eipiitable relief prayed; (2) that the 
bill of complaint shows that plaintiff is not in court 
with clean hands; and (3) that the bill of com])laint 
states, and the court records show, that in Kipiity Xo. 
7)0,184, a final decree was entered by Mr. Justice Ad¬ 
kins on March 27, 1931, findini>’ as a fact that plain¬ 
tiff, Clara Ora Vaui;-hn, was i;'uilty of adultery, and 
dismissing her bill of complaint and that said decree is 
final and no appeal is ])ending therefrom. 

After argtiment on the motion to dismiss, Mr. Jus¬ 
tice Adkins filed a memorandum (Rec. 11), stating, 
among other things, that the motion would be granted, 
and on October *23, 1931, a decree was entered grant¬ 
ing the motion to dismiss and dismissing the bill 
(Rec. 11, 12). From this decree the present appeal 
is taken. 


ARGUMENT. | 

No assig'ninent of error was filed in this appeal, jbiit 
the error complained of manifestly is tlie grantingi of 
the motion to dismiss the hill of complaint. j 

Tlie (] nest ion here, as below, is. Can the appelliuit 
maintain her petition for divorce when the bill | of 
com])laint alleges, and the records of the trial cofirt 
show, tliat a similar suit was dismissed against jier 
on ]\rarch 27, 1931, on tlie ground of her infideli|:y! 

It will be noted, liy reference to the bill of ccini- 
plaint that in the iireseiit petition appellant bases jier 
suit solelv on adulterv alleged to have been cbm- 
mitted by the aiipellees since March 27, 1931, and she 
advances the theory in her brief that since her own 
bill of com[)laint does not show that she has again 
committed adulterv since the decree of March |27, 
1931, her past adultery is forgiven and her ha^ids 
cleansed and her good standing in a court of equity 
restored, ])resumably because appellees are still giv¬ 
ing together. | 

The learned justice below, in his memorandum (I^ec. 
11), said her ‘‘])roposition is quite novel” and ‘‘that 
such contention would destrov the defense of recrim- 

ft 

illation.” j 

I 

Tn paragraph 10 of her bill (Rec. 3), a])pellhnt 
states that she was adjudged guiltv of adulterv in 
the prior proceeding. Equity No. 50,184. This adihis- 
sion alone is sufficient to justify the action of jthe 
lower court in dismissing the bill. Furthermore, jthe 
state is an interested party in every divorce actjion 
and may take judicial notice of the prior procded- 
ings in its owm court, even though the same are |not 
asserted as a defense. | 

In Fisher vs. Fisher, 95 Md. 314, the wife, as| in 
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the present appeal, charirecl adultery committed by 
her husband isubsecpient to her own adjudication of 
i^uilt. Mrs. Fisher, however, did not mention her 
own prior infidelity. The husband appeared by coun¬ 
sel, answered, neither admitting* nor denying* the 
charge of adultery, and not mentioning the prior in¬ 
fidelity of his wife, and offered no evidence. The 
wife adduced testimony tending to prove the allega¬ 
tions of her bill, but the trial judge, recalling a cer¬ 
tain other case between parties of the same name 
wherein both were adjudged guilty of adultery, upon 
impiiry found them to be the same. Ele dismissed the 
bill and an appeal was taken. In alhi'ining the action 
of the lower court, the Court of A])peals of Mary¬ 
land (page el7), (pioted with approval the o])inion 
of the trial judge wherein he stated that, because of 
the interest of the State in a divorce action, it is in¬ 
cumbent upon the court to take notice of its OAvn 
proceedings in such cases. 

The ai) 2 oeliate court further said: 


t i * # 


* if the record of the antecedent i)roceed- 
ings Iiad been laid before the Judge in the reg¬ 
ular manner, this case would have been one in 
which the wife, a proven adult ress herself, 
comes again into court and prays for a divorce 
from her husband upon the ground that he had 
committed the same offense of which she also 
had been guiltv. She would not under such cir- 
cumstances most certainly, be coming into Court 
with clean hands, and for a Court of equity then 
to grant I her relief ‘would be offering a bountv 
to guilt’ 


In Geisselman vs. Geisselman, 134 Md. 453, 463, 
the Court said: 



ii # * * 


it is not only the right bnt the duty 
the court to refuse to grant a divorce although 
the defense of recrimination is not formally s^t 
up, if it appears that the plaintiff is guilty 0f 
it/’ " i 


Appellant asserts in her brief that the matter tjo 
be litigated is the adultery of appellees since Marqh 
27, 1931, and not that of appellant in 1925, and th^^t 
as the record discloses nothing detrimental to a]t)- 
l)ellant since March 27, 1931, her prior infidelity does 
not estop her from maintaining her action. Spe 
does not attempt to explain in her bill or brief just 
when or how she purged herself of her past infidelity, 
does not deny her guilt, and does not even assert 
that she has lived a chaste life since March 27, 1931; 
but she does allege that her adjudicated infidelity Js 
a matter of record in this jurisdiction in Equity N^. 
50,184. It is not the policy of the courts to grant a 
divorce to any petitioner not in court with clea^i 
hands, and it would indeed be an anomalous situatiojn 
in the law if a charge of adultery is available ajs 
recrimination but an adjudication of adultery is not. 

This Court has frequently announced and applied 
the doctrine of ‘‘clean hands”. j 

In Cole vs. Cole, 49 App. D. C. 237, and 52 Ap]j). 
D. C. 302, both parties were found guilty of adulter^^ 
and bill and cross-bill dismissed. 

In Simmons vs. Simmons, 57 App. D. C. 216, 217|, 
this Court said: 

“* * * it is a settled principle of law that, wherb 
parties are in pari delicto, the court ^vill refuse tb 
extend them aid, and will leave them without 
remedy against each other.” ! 
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“Divorce is n remedy provided for an innocent 
party. One sliown to be i**nilty of adultery can¬ 
not have a divorce ' '' or other relief/’ 

Hnrke vs. Bnrke, 44 Kans. 307, 308. 

“ • * * wIuMi tli(‘ complainant himself sliows that 
}u‘ is in pan f/rlicfo and does not come into court 
with clean hands, a court of justice will not i*Tant 
him the relief to which he would otherwise he 
entitled.” 

Vounii' vs. ^’olln^>■, 04 X. J. khp lor), 157. 


“The ma.xim that ‘He who comes into eipiity 
musl come with clean hands' re<piires of one 
S(‘(‘kiiii 4 ‘ a divoi*c(.*, upon the i*i‘onnd of adulteiw, 
to come with a chast(‘ chai'acter and not he 
tainted with tin* sami‘ crime of which he or she 
complains. ” 


Fisher vs. Phsher, 93 Md. 298, 300. 

See also 9 K. C. L. 390, Secs. 183, 185. 

The case of Koote vs. Koote, 33 A2)p. D. C. 398, the 
sole authority relied upon hy api>ellant, is inap})lica- 
ble. Koote inarried a prostitute, with full knowledge 
of her past life and his own association with her; he 
thereafter provided a home for her and endeavored 
to have her lead a decent and proper life as his wife. 


hut she returned to hei‘ former mode of living over 
his })rotests and was guilty of numerous acts of adul¬ 
tery, and (page 402) “the record fails to disclose any 
similar act by comi)lainant” or any connivance or 
condonation. This court properly held that Koote 
was in court with clean hands, and that the status of 
those parties must be considered from the day Koote 
took steps to induce his wife to forsake her life of 
shame and live with him as his lawful wife. 

Appellant in her brief argues that appellee Walter 
E. Vaughn'has two wives and is a bigamist, and that 
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the doctrine of clean hands should be applied against 
him and not against appellant, because, she asserljs, 
“the record of misdeeds is against the appellee aijd 
not the appellant.’’ There is no record of misdeeds 
against appellees. They are defendants in this cause 
in response to appellant’s charges in her bill, and tl^e 
record shows that W'alter K. Vaughn divorced appel¬ 
lant in Alabama, upon grounds she refrains frotn 
mentioning in her bill or brief, thereafter reniarri(^^d 
in 1926, and is still living with his second wife, ap- 
l)ellee Faye Stant'ord Vaughn. A])])ellant ap])eai*s 
before the Court as an adjudicated adultress, wherle- 
as the fraud in the Alabama div’orce and subsecpiept 
adultery charged to appellees are mere allegatiohs, 
necessarily admitted for the i)uri)()ses of the motion 
to dismiss. 

Ai)pellees, as shown by the record, have been re- 
(piired to answer three suits in the Supreme Court bf 
the District of Columbia, bi'onght by api)ellant, j|ll 
involving a])i)ellant’s right to a divoi'ce; appellaht 
dismissed the first case more than two vears after |it 
was filed, the second case was dismissed by the Cou^’t 
after trial because of a])pellant’s adultery, and the 
third was dismissed on motion, and the present ap¬ 
peal taken. 

The decree of the lower court dismissing the pres¬ 
ent bill of complaint was justified by the pleadings, 
the records of that court, and the law, and should he 
affirmed. | 

Respectfully submitted, | 

i 

Raymond Neudecker, | 

William C. Asuford, | 

Attorneys for Appellee^. 



